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The finding of an indictment by the grand jury is frequently held to be prima facie evidence of probable cause. 


While there is some authority to the contrary, ! it has generally been held that the return of an indictment against one charged 


with a crime is prima facie,” but not conclusive,’ evidence of probable cause. 


Once an indictment has been returned by a grand jury, the plaintiff in a malicious prosecution action has the burden of producing 
evidence to establish lack of probable cause.” The plaintiff must produce evidence that the return of the indictment resulted 
from perjured testimony% or that the grand jury proceedings were otherwise significantly irre gular.° The plaintiff may show that 
the indictment was obtained by failing to make a full and complete statement of facts to the grand jury or district attorney,” by 
the withholding of information by the prosecutor which might have affected the result, or by showing that the indictment was 


produced by the misconduct of the party seeking indictment.” 


Police misconduct. 


Police conduct undertaken in bad faith may rebut the presumption of probable cause created by an indictment.!° The 
presumption may be rebutted where the conduct of the police officers' investigation deviated so drastically from proper police 


WESTLAW 


§ 48. Action of grand jury and filing of information as to..., 54 C.J.S. Malicious... 


procedure as to demonstrate an intentional or reckless disregard for proper procedures. H Although incomplete testimony from 
any witness does not prove that an indictment was secured through bad faith, as would support a malicious prosecution claim, 
the presumption of probable cause may be eliminated when police officers give incomplete accounts through partial answers 


to questions posed before the grand jury. 12 


Filing information. 


The filing of an information does not conclusively establish the presence of probable cause but tends to refute the absence 
thereof. °? Additionally, the filing of an information by a prosecuting officer on their own information and belief is prima facie 


evidence of probable cause but not when the information is predicated on the affidavit of the complaining witness. 14 


Failure to indict. 


The failure of the grand jury to indict has been held to be prima facie evidence of want of probable cause!" or a circumstance 


which the jury may consider in determining whether there was probable cause. 1 However, it is not conclusive evidence of 





the want of probable cause.!/ 
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